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comply fullyand to withpermits,Act 250to theassignedto be
§ 4467.mandate of 32 V.S.A.the

as to theisAppraisersthe BoardThe decision affirmedofof
and the matter is re-subject property,thevaluationinitial of

opinion.with thisconsistentproceedingsmanded for
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C. GallagherJames and Andre D. of DownsBouffard
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(On Brief),theNulty,Neil Law ClerkR. andCrucittiJames
Walton andDefendants-Appellants DepartmentforWaterbury,

Safety.of Public

Bent, Johnsbury, Defendant-Ap-St. forWillis andZuccaro
Johnsbury.St.Town ofpellant

GrayBrue & Bur-Sheehey Furlong,FitzhughH. ofJohn
Television.Mt. Mansfieldfor amicus curiaelington,

of the courtDooley, superiorthe orderparties appealJ. The
ofplaintiffto disclose to the namesdefendantsrequireswhich

and theby chargesor defendantscited arrestedpersons
ongoing investigation.unless there is anpersons,theseagainst

of which themrequiresthe orderappeal portiontheDefendants
been a citationwho have issuedpersonsthe names ofto disclose
orderportion permitsthe of the whichappealswhile plaintiff

investiga-when is an ongoingof the names therenondisclosure
to Vermont’s Access to Public Rec-pursuantfind thattion. We

(Act),Act, public§§1 citation records areV.S.A. 315-320ords
the forstriking exceptionaffirm the order afterrecords and

investigations.ongoing
2,1988,facts. Onstipulated following Aprilto theThe parties

Police, an of the Vermontagency Depart­the Vermont State
(SJPD)Johnsburyand the St. PoliceSafety,ment of Public

in Town Johnsburya residence the of St. and seizedsearched
of cultiva­marijuana plants marijuananine and other evidence

involuntarythe was taken intooccupanttion. The of residence
inbroughtand to the State Police barracks St. Johns-­custody

bury, chargehe was on the of cultivation ofprocessedwhere
citation,marijuana. The was released auponindividual then

3, him to into V.R.Cr.P. which ordered courtpursuant appear
16, press1988. issued a release con­Mayon The State Police

incident, but to release the individual’scerning this declined
the toname address. Both the State Police and SJPD refusedor

name of the individual cited.2disclose the

2 SJPD,addition, duringparties stipulated that of MarchIn the the the week
(1)1,1988: persona to at least and forissued citation for a misdemeanor one
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1987, routinelythe SJPDthe fall of disclosed thePrior to
arrested or cited for violations theallegednames of ofpersons

1987, however,In SJPDthe fall of the itscriminal laws. revised
the names of ar-only personsand disclosespolicy presently

in custody,retained but not the names of personsrested and
3(c).citations and then released undergivenwho are V.R.Cr.P.

raise two issues on The firstappeal.The issue isparties
Act, 315-320,§§Access to Public Records 1 V.S.A.whether the

Theaccess to citations.3 second issuepermits public presented
Federalis whether the Vermont and Constitutions mandate

to we find thatpublic access citations. Because citation records
statutes,Access tomust be disclosed under the Public Records

we do not address the constitutional issue.
Access to Public RecordsVermont’s statutes abegins with

in part:broad statement which statespolicy

policyIt is the of this subchapter provideto for free and
open I,examination of records consistent with Chapter Ar­

theticle 6 of Vermont of governmentConstitution.4 Officers
and of peopleare trustees servants the and it is in the pub­

anyto personlic interest enable to review and criticize
thoughtheir even such maydecisions examination cause

or All however,inconvenience embarrassment. people, have
a inright privacy personalto their and economic pursuits,

oughtwhich to be unlessprotected specific information is
review governmentalneeded to the action of a officer. Con­

sistent with these theprinciples, general assembly hereby

felony person taking (2)a to at least custody;one without intoeither and
for personissued a citation a to atmisdemeanor least one and for felonya to

person taking custody.at least one after intoeach
3 parties stipulated plaintiffThe that had exhausted all administrative remedies

§§ Thus,under 1 V.S.A. 315-319 in toan effort obtain the information. de-
challenged plaintiff’s injunctionfendants nothave to anentitlement if cita-

subjecttions toare disclosure under the Access to Public Records Act.
4 I,Chapter 6Article of the Vermont Constitution states:

power being originallyThat all in consequentlyinherent and derived
people, therefore, government,from ofthe all officers legislativewhether

executive, servants; times,or are their trustees and at all legaland in a
way, toaccountable them.
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berecords shall made availablepubliccertainthatdeclares
provided.hereinafterasany personto

statement, thepolicywith this broad§1 315. ConsistentV.S.A.
that, to administrativesubject only guidelines,providesAct

orany publicor record documentcopymay inspect“Any person
also aprovides§1 316. The ActV.S.A.agency.”of a public

or lim-record document which ispublicofdefinitionsweeping
Theexceptions. statutory defi-specific enumeratedonly byited

the relevant to thisalong exceptionrecord withpublicnition of
is as follows:case

papers,document” means all“publicrecord” or“public
salaries, salary anyschedules orreports, individualstaff

inproducedmatters or acquiredor recordedother written
(5)except:... deal-business recordsagencythe course of
crime,investigation includingand ofwith the detectioning
compiledindividual or inanymaintained on thethose

anydisciplinary investigation by po-of a criminal orcourse
however,professional licensing agency; provided,orlice

ofto and direction a law en-relating managementrecords
thereflectingand records initial arrestagencyforcement

becharge public.the shallpersonof a and
317(b)(5).5§1 V.S.A.

that citations involved in this caseDefendants contend the
with the detection and ofdealing investigationare “records

317(b)(5)§ aremeaningwithin the of and not “recordscrime”
of a Plaintiff that ci-reflecting person.”initial arrest contends

the investiga-are not with detection anddealingtations records
but, are, theyif are initialthey reflectingtion of crime “records

thepublicof a and thus are under last clause ofperson”arrest
317(b)(5).§

judicialis to before a officer at aappearA citation a direction
in chargetime order to answer a which isspecified place and

Form signed bythe See 8. It is thestated on citation. V.R.Cr.P.
3(c)(5).law officer. See V.R.Cr.P.enforcement Underissuing

3(c), inare criminal cases as an alter-citations issuedV.R.Cr.P.

5 all, exceptions public arenineteen to the record definition listed.In



20

in of In cases,a number instances. somenative to arrest the
3(c)(1) (mosta citation. V.R.Cr.P.officer must issue See misde-

meanors). others,In the has the choice to per-officer arrest the
(3).3(c)(2), case,In anyor a citation. See V.R.Cr.P.son issue an

detain” a inmay “stop briefly personofficer and order to deter-
toappropriatemine whether an arrest is and issue a citation.

3(c)(1). made,However, if noV.R.Cr.P. arrest is such a andstop
anynot be an arrestdetention “shall deemed for purpose.” Id.

above, statutory questionAs indicated the before us has two
(1) is a dealingwhether a citation record withparts: the detec-

(2)crime; so,ifinvestigationtion and of and whether it is an
initially,At least we find helpfularrest record. it to analyze the

first in isolation from the second toquestion and themconsider
is,in an directlyissue not before us—that whether an arrest

record is a record -with the anddealing detection investigation
is, course,of issue entirelycrime. That of theoretical because

clearly byarrest records are excluded the separate Inproviso.
precedent jurisdictions,otherevaluating the from which lack

our unique procedurecitation or a separate proviso ar-making
rest we thepublic,records find that theoretical question veryis

ininstructive thisresolving appeal.
We start with the statement of legislative intent in the

Act: provisions“the of this subchapter shall be liberally con­
strued with the view carryingtowards out the declara­[stated]

§publiction of 1policy.” V.S.A. 315. Additionally, we note that
publicthe clearlyinterest favors the ofright access to public

public See,documents and records. e.g., Newspapers, v.Inc.
Breier, 417, 426, 179, (1979).89 Wis. 2d 279 N.W.2d 184 Thus,
the protectscommon law inright“the all citizens to inspect the
public andrecords documents made preservedand by their
government when not detrimental to the public interest.” Matte

Winooski, 61,v. City 63, 830, (1970).129 271Vt. A.2d 831of
317(b)Consistent with these thepolicies, inexceptions §listed

should be strictly againstconstrued the custodians of the rec­
ords anyand doubts inshould be resolved favor of disclosure.
See, v.e.g., Dep’t,State Lancaster Police 324,38 Ohio St. 3d
328, 175, (1988).528 N.E.2d 178
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in upondecision this case statu­we base ourAlthough
inwe are thegrounds, operatingconstitutionalrather thantory

Amend­Pursuant to the FirstFirst Amendment.of theshadow
publicthat the and the mediament, recognizedit is generally

information torelatingaccess toofrighta constitutionalhave
toofficers and informationlaw enforcementactivities ofthe

See, Houstoncommunity. e.g.,in Chroni­theconcerning crime
(Tex.177, 186Houston, 531v. S.W.2dCityCo.Publishingcle of

1975). access, however, not unlimited.isThis ofrightApp.Ct.
constitutional it isright,reach of thisto theIn order determine

competingnumber of interests.anecessary to balance
infairlyis summarized a recentin disclosureThe interest

as follows: “The genera­Court decisionSupremeUnited States
insecrecy one ofthought governmentthe nationthat madetion

and committed itself totyrannyofinstruments Old Worldthe
function unless thedemocracy peo­that a cannotthe principle
government to.”upto know what their isple permittedare

v. ReportersJustice CommitteeDepartmentStatesUnited of
749, 772-73, 109 1468,Press, S.the 489 U.S. Ct.Freedomfor of

omitted).(citations(1989) in­original)in This(emphasis1481
in the area of law enforcement. Onparticularlyis acuteterest

inhand, significant protectinghas interestsother the statethe
activity,criminal those who commitprosecutingthe frompublic

crimes, and of individualprivacy rightsthe citizens.protecting
times, override the interest inmay, publicThese interests at

wasdisclosure. The Public Access statute intended to mirror
access, such,right of and as the exceptionsthe constitutional

in allow a of thebalancing competingenumerated the statute
interests.

dealingare records with theIn whether citationsanalyzing
crime, light policiesin theand detection of of be-investigation

statute, frombythe Public Access we are aided decisionshind
While,records. asdealing with arrest we discussother states

below, are some differences between arrest records andthere
citations, policythat the for arrest records and ci-we conclude

317(b)(5).§undershould be and is the same Accord-tations
states are on thehelpfulthese decisions from otheringly,

before us.question
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ofNearly publicstate has some form lawevery records simi-
See generallyour Public Access statute.lar to Braverman &

A Open Laws,Practical Review StateHeppler, Records 49of
(1981).A numberWash. L. Rev. 720 of states aGeo. have statute

in that publicsimilar to Vermont’s records are agiven very
but specific,broad definition the statute enumerates narrowly

an forexceptions, including exceptionconstructed records deal-
and ofing investigationwith the detection crime. See atid. 739-

states,41. In several of these the courts have addressed
records are publicwhether arrest records or are exempted be-

they involve the detection and investigationcause of crime.
While most these doof cases not cover our unique citation pro-
cedure, generalare instructive. inthey The consensus these
cases is that an arrest is the result of the detection and investi-

crime,gation partof but is not of such detection and investiga-
Therefore,tion. the courts have found arrest records to be

and not in thepublic records included crime detection and in-
exception.vestigation

Ohio,In for theexample, public records law publicdefines
records as “any byrecord that is kept any public office.” Ohio

(Anderson149.43(A)(1) 1988).§Ann.Rev. Code Included
among the exceptionsseveral to the public arerecords confi-

lawdential enforcement investigatory records. Id. The Su-
Ohio,preme however,Court of has concluded that arrest and

citation records are not confidential law investiga-enforcement
tory records and must be pursuantdisclosed to state statute.
State v. Lancaster Dep’t,Police 38 Ohio 3d 328-29,St. at 528
N.E.2d at 178-79.

Texas,In policethe Houston department amaintained num-
ber of relating policerecords to and criminal activities. When a

soughtnewspaper records,access to these the police depart-
them,ment refused to relyingdisclose on the Texas Public Rec-

ords Act. Act publicThe defines records “[a]llas information
collected, assembled, or bymaintained or for governmental

.bodies . . pursuant to law or inordinance or connection with
Ann,the transaction of official business.” Tex. Rev. Civ. Stat.

3(a) 1990).(Vernon§art. 6252-17a Vermont,Like however,
arethere several to thisexceptions definition,broad including
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prosecutorsand that dealagenciesof law enforcement“records
detection, prosecutionand of crime.” Id.investigation,with the

3(a)(8). excep-construed theAppeals§ Texas Court of CivilThe
onlyand that it includes suchnarrowly determinedverytion

suspect’s guilt,of a officers’speculations“officers’records as
witnesses, inform-byof statementscredibilityviews to theas

ants, comparisons, or blood andfingerprintreports,ballistics
PublishingChronicle Co. v.laboratory tests.” Houstonother

Houston, The reasoned531 at 187. court thatCity S.W.2dof
may theendangerof informationtypeof this state’sdisclosure

mayprosecutionsin since the material becriminalposition
and thatdisadvantage prosecutionof the disclosureused to the

andnames of informants threaten to intimidatethemay reveal
concluded, however,Id. that ar-The courtwitnesses.potential

andentirelywere an different matter thereforerest records
in the interest. Id. at 188.publicmust disclosedbe

ofholdingswith the the Ohio andconcur TexasWe
records are not records with the in­dealingcourts that arrest

crime, but rather are the ofproductand detection ofvestigation
isThis conclusion the mostinvestigation.such an consistent

used,meaningwith intent and the of the wordslegislativethe
in instatutoryconsiderations constructiontwo thisprimary

330, 336,See, Spencer, 959,In re 152 Vt. 566 A.2de.g.,state.
(1989).962-63

to be withappearsThis conclusion also consistent the
a statute in anof Vermont. operatescommon law Where area

law,by changethe common we will find a informerly governed
inif the law clearonlythe law the statute “‘overturns common

if clearlyand or the statute isunambiguous language, inconsist­
Francis, 296, 306,v. 151ent with the common law.’” State Vt.

(1989)392, 398 Kurkul, 513,Langle v. 146(quoting561 A.2d Vt.
(1986)).516, 1301, 1303510 A.2d

above, in CityAs under our decision Matte v.indicated of
831,Winooski, 63,129 Vt. at 271 A.2d at we have recognized a

right publiclaw access to records “whenbroad common of not
publicthe interest.” While we have neverdetrimental to had

inaccessinterpret right dealingto the of a case withoccasion
records, we are that find suchpersuadedarrest we would a
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in this area issignificant precedentThe mostof access.right
417,Breier, 2d 279v. 89 Wis. N.W.2d 179Inc.Newspapers,

rightCourt found a of(1979), Supremein the Wisconsinwhich
under a statute which the courtarrest recordsaccess to certain

426,law. Id.the common at 279implementingasinterpreted
(“We interpretedhave the statute as a statementat 183N.W.2d

inlaw, the limitations on the in-leaving placeof the common
law.”).existed at common The situationof records thatspection

than here because the policein was somewhat differentBreier
personthe name of the arrested but would notwould release

think, however, the ofcharge. principlethe We Breierrelease
governs.

interests,competingThe Breier court balanced the including
arrested, and heldpersonthe interest of the that theprivacy

the arrestrequiredcommon law disclosure of records. The
court found:

concerning operationsthe of the policeInformation de-
in themaking chargesarrests and whichpartment upon

system;are made is vital to the democratic pre-arrests and
statute, the records are to beby While insumptively, open.

functions there aninvolving policesome cases is overriding
secrecyinterest in inpublic preserving (e.g., the investiga-
criminalpending proposed charges),tion of or no overrid-

concern ising public-interest discernible when the
completed.executive act of arrest has been An arrest is the

government’s power depriveexercise of the to an individual
of freedom.

438, In reaching conclusion,Id. at 279 N.W.2d at 189. its the
“harm publiccourt used a to the interest” test that appears to

substantiallybe identical to that which this Court used in
440,Matte. See id. at 279 N.W.2d at 190.

Breier is persuasive authority for the proposition that
the disclosure of arrest records does not involve such a detri­

to the topublic overweighment interest so as the strong public
policy public government Thus,behind access to records. the

records,common law the of access to arrestgives right and we
will the statute consistent with thatinterpret common law pol­
icy.
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conclude that arrest records doreason tois one mainThere
of That isdetection crime. reasonandinvestigationwithdeal

to rec­a reference arrestspecifichas madeLegislaturethethat
317(b)(5). Normally, “excep­§ thetoprovisoincluded as aords

ofthe a statutething operationfromparticularof ation
legislature’s opinion, exceptedin theenactingthat theindicates

of thepurview general pro­thehave been withinmatter would
Farms, PRiver Bend Inc. v. M &vision, exception.”absent the

(Iowa 1982).460, 462Dist., 324 N.W.2d UnderRiver LeveeMo.
rule, that recordsspecific proviso “reflectingthegeneralthis

is an indication that theperson” publica areinitial arrest of
necessary theywas becauseprovisothethoughtLegislature

crime”investigation of exceptionthe “detection andfell within
to disclosure.

arerules aids to interpretation;constructionStatutory
inflexible,laws, which must be inapplied“not hard andarethey

possibleit is to do v.because so.” Statesimplya situationgiven
(1981).511, 438 1135, 1140Baldwin, 501, A.2d the140 WhileVt.

isof a set forth aboveproviso generallyof the effectstatement
“added .accurate, can also be to a statute . . ex­proviso [to].a
of of its ex­ground misinterpretationsome possibleclude[]

the In­Black,H. on andHandbook Constructiontent.”
1911).(2d§ 126, at 427 Inof the Laws ed. such aterpretation

case, or not fall within the ofmay may purviewthe theproviso
the proviso clearlythe of is togeneral provision; purpose say

in the beprovisothe matter covered is to treated differ­that
provision.from theently general

of arrest thatreading proviso placesA the for records such
within of records withgeneral category dealingrecords the the

mayand crimeinvestigation comportdetection of best with the
of the we believe that itdrafting,structure but cannot stand

Legislature,the clear of the intent of the theexpressionagainst
law thecommon and the of terms used asbackground meaning

fromshown the other states. See v. Fairby Lubinskydecisions
(1986) (let­49, 227,Bd., 47, 527 228Zoning 148 Vt. A.2dHaven

whereyieldstatute and its “literal sense” must it conflictster of
therefore,adopt, thelegislative purpose).with We alternative

was makeprovisothat the added to clear that theinterpretation
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records to be disclosedwanted arrest whether orLegislature
general exceptionfit within the for recordsthey dealingnot

Thus,investigationand of crime. wewith the detection find that
dealingnot with thearrest records are records detection and

productsof crime but instead are the ofinvestigation crime de-
tection.

subject disclosure,that an arrest record is toHaving held we
must next consider whether the same rule to aapplies citation.

policy argumentsDefendants make a number of for differen-
a citation.tiating between an arrest and We can categorize the

(1) ofarguments publicas two: disclosure arrest records is nec-
cause,secret arrests or arrestsessary preventto without but

(2)citations;there is no similar concern for and the risk of vio-
privacy rights greaterlation of individual is for a citation. We

find neither policy argument persuasive.
Both an arrest and the issuance of a citation involve a finding

by a law enforcement thatofficer there is probable cause to
believe a has aperson committed crime and both involve the
commencement of a criminal proceeding based on that finding.

3,In many instances under RuleCriminal law enforcement has
indiscretion choosing whether to use the extreme ofpower ar-

or,rest alternatively, to summon the alleged offender into court
interveningwithout an restraint on Inliberty. a modern crimi-

justicenal system, importantit is that the use of this discretion
view,be ifexposed public onlyto to demonstrate that the dis-

cretion is in a responsibleexercised and nondiscriminatory way.
A partial discretion,disclosure of the results of this only when it

arrest,inresults an does not respond legitimateto the public
interest.

Nor do we see how the potential invasion of privacy is greater
in inthe case of a citation than case of an In cases,arrest. both
the action of the law enforcement officer must be based prob-on
able incause and both cases the prosecuting officer may decide
not to take the next step by filing an information. Implicit in
defendants’ argument suggestionis the that the prosecutor is
less inlikely goto forward case of a citation than in the case of
an If accurate,arrest. this suggestion is it is itself a matter of
public concern that citizens are being summoned into court
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to We do not seeprosecute.causeis no probabletherewhere
a pol-should differentproduceconcernsprivacyhow individual

in case of a citation.that thean arrest fromicy case ofin the
in policy arguments,theirif were correctdefendantsEven

cita-allows us to conclude thatthe statutewe not see howdo
of crime whileinvestigationdetection anddeal with thetions do
toA is similar an arrest.verycitationrecords do not.arrest

arrest, a police investigationofproductit is theLike an —that
and not a record of it. Likeis, investigationof anis the resultit
uponmust based cause to be-arrest, probablea citation bean

Aa crime. See 3.the has committed V.R.Cr.P.personthatlieve
concerninginformation the inves-anycontaincitation does not

it, such the names of witnesses or sus-to astigation that led
bringto the accusedlegala instrument usedIt ispects. simple

court.thebefore
in court at aappearis a summons toBecause a citation

it crosses the line betweencharge,answer to atime tospecified
judicialand the One who hasprocess.a investigationpolice

in isa lieu of arrest more thanor issued citationbeen arrested
purposesat least for the ofjust suspect investigation,undera

Dep’t,statutes. Lancaster Police 38 Ohio St.accesspublicthe
that,328, It is fornoteworthy528 N.E.2d at 178-79. also2d at

ofof whether the statute limitationsdeterminingpurposesthe
a or a deemedrun, felonya for misdemeanor isprosecutionhas

a fora law officer issues citationcommenced when enforcement
4508(2).§in V.S.A. For these rea­appeara to court. 13person
records, arecitations, like arrest rec­sons, publicwe hold that

aredisclosed and not included within thewhich must beords
Because of thisinvestigation exemption. holding,anddetection

question posedreach of thepartwe not the seconddo —whether
317(b)(5)in §provisowould fit within the for “recordscitations

person.”the initial arrest of areflecting
cross-appeal, plaintiff challengesIn its the limitation

its whichcourt on disclosure order reads: “Dis­placedthe trial
person requiredthe of a cited shall not be whenclosure of name
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an ongoing investigation.”6there is itAlthough- is not totally
clear, we take the to referlanguage to the investigation of an­

byother crime the person cited or the investigation of a crime
by above,another person. As stated the citation is not a record
dealing investigationwith the of the crime for which the person

cited; instead,is it is the product of such an investigation. We
fail to see how it can be acategorized as record dealing with the

of someinvestigation Further,other crime. we note that the
proviso clearly therequiring disclosure of arrest records con­
tains no forexception ongoing investigations. Accordingly, we
hold that defendants may not refuse to disclose the names of
persons cited because anthere is ongoing investigation.

The order the Caledonia Superior Court is amended toof
read:

The DepartmentVermont Public Safety and the Townof of
St. areJohnsbury enjoined withholding thefrom from
public, media,or the news the names persons citedfrom of
or name(s)arrested or thewithholding thefrom of of-
fense(s) charged against such persons.
amended,As the order is affirmed.

6 implementedThis byexclusion is a third sentence which allows defendants
to refuse to disclose names where there is ongoingan investigation subject

plaintiff’sto right “judicialto seek review of this non-disclosure.” Since we
exclusion,strike the we do not implementationdecide whether this sentence

is valid.


